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Incmumymy exonomiko-npaeoeux oocnioxcenv HAH Yxpainu

BIAI'YK
oQiLiiHOr0 ONMOHEHTAa Ha ANUCEPTAILil0
HMy4ana Qnera @enopoBnua
Ha Temy «IIpaBoBe peryaoBanns 00iry 3actaBHoi B cdepi rocnoaapioBaHHm»,
NpeacTaB/eHy Ha 3A00yTTH HAYKOBOIro CTyNeHsl KAaHANAATA IOPUAHYHAX HAYK
3a cneniaabHicTio 12.00.04 — rocnogapcbke npaBo, rocnoagapcbKo-
npouecyajbHe MIpaBo

AKTyajIbHiCTL TeMH JocailxkeHHs. B 3axoHOnaBCTBI VKpaiHu HOpMH PO
3acTaBHy 3 sBHiHcsA B 3akoHi «IIpo imoteky» mume y 2003 pori, To6TO BifHOCHO
HelaBHO. Sk BiOMO, iMOTeKa € IOMIMPEHHM B JUIOBIH MNpaKTUIl BHIOM
3abe3nie4eHHs 3000B’A3aHb | BBaXKA€TBCS MOCTATHBO HAAIMHUM iHCTPYMEHTOM,
NpU3HAYEHUM 3aXMCTUTH MaWHOBMH (TPOIIOBHI) iHTEpeC KpemuTopa y BHUIIAAKY
HECIIPaBHOCTI OOp KHUKA. 3acTaBHa XX 3a0e3neuye 000pOTO3JaTHICTh IMOTEKH, L0
Ja€ MOXIIMBICTh pediHaHCYBaTH JOBIOCTPOKOBI iIOTEYHI KpeauTH, 3a6e3MeuuTH
ebexTUBHe BUKOPUCTAHHA BiIbBHMX TIpOIUOBHX KOIUTiB, 3HH3HTH PH3HKH
OTPMMAaHHSA KPEAMTOPOM 30UTKiB Yy BHIAaAKaX HEHAIEXXHOTO BHUKOHAHHS
GopxHUKOM 3000B’s13aHHs, 0co6IMBO, KpeauTHOro. Tak, B GaHKiBChKHMil codepi
el IHCTPYMEHT He TilIbKM CHpUSE 3ay4eHHIO PecypCiB IS KpeIUTYBaHHS, a i
3abesnedye B3aEMOMil0 Cy0’eKTiB iNOTEYHOro KpeAuTyBaHHS (KpeIUTOpiB,
NO3UYAJIBHUKIB, (iHAHCOBUX TOCEPEIHMKIB Ta iHBECTOPIB). 3aTyueHHs KpeJUTHIX
PeCypCiB I JOBrOCTPOKOBOIO IIOTEYHOTO KPEAMTYBAaHHS € Ha CHOTOIHI OHIEIO 3
TOJIOBHUX NPOOJIEM Yy PO3BHTKY CHCTEMH ilIOTEYHOTO KpeAuTyBaHHS. BriMm, xoua
3aCTaBHA 1 € JOCUTb NEPCTIEKTMBHUM (DiHAHCOBUM IHCTPYMEHTOM, B NpPAaKTHLI
FOCTIOAAPIOBAaHHS BOHA 3aCTOCOBYETHCS IOCHTh DiJIKO, MPakTUYHO BiACYTHS
CyAoBa NpaKTHKa 3aCTOCYBaHHS HOPM IIpO 3acTaBHy. Jlo TMeBHOI Mipu Le
OOYMOBIIEHO HEIOCKOHAJIICTIO YMHHOTO 3aKOHONABCTBA 3 L[HOTO [TAHHS, SKe He
BU3HAYA€ BCIX HEOOXIAHMX yMOB IS 00iry 3aCTaBHHX Ta 3BYXKY€ [IpaBa BJIaCHUKa

3aCTaBHOI IOPIBHAHO i3 iMOTeKoJepXaTeneM, a TakoXK BiICYTHICTIO TEOPETUIHUX




[image: image2.png]JOCHIIKEeHb, IKi O CIPUSIIM PO3YMIHHIO MTPaBOBOI MPUPOAM 3aCTaBHOI Ta Iepesar
il 3acTocyBaHHS He JIMIIE YYaCHUKAMH PHUHKY IMOTEYHUX WIHHUX IarepiB, a i
3aKOHOJIaBLIEM, PETYJIIOI0YUMH Ta KOHTPOJIOIOUNMU JAePKAaBHUMHU OpraHaMH.

3 ormsny Ha ue Tema pocnipkeHHs O.D. Jlyyana e, 6e3yMOBHO, aKTYalIbHOIO i

3aMOBHIOE ICHYIOUY MPOTajJIMHy B FOCIOAApChKO-IIPaBOBIiH TiTeparypi.

IIpo HIpaKTUYHY Ta HAayKOBY aKTyalbHICTb IPOBEIEHOTO
O.®. J[lydanoM JOCTIMKEHHS CBIAYATH TaKoX HOro 3B’S30K 3 HAyKOBUMH
nporpamMaMu: po6oTa BUKOHaHA BIJIOBIAHO 10 IUIaHIB HayKOBO-AOCIiTHUX POOIT
IacTUTYTY eKkoHOMiko-npaBoBUx focuimkednb HAH Vkpaiau y Mexax Tem:
«IIpaBoBi 3acagu perioHamizalii JAepXaBHOTO YMPaBIiHHA EKOHOMIKOKO»
(mepxxaBHui peectpamiiinuii  Ne  0114U004338), «IIpaBoBe 3abe3meueHns
e(eKTUBHOro yNpaBliHHA 00’ekTamMu IMyO6miyHOI BiIacHOCTI» (HOMEp AEpXKaBHOI
peectpanii 0111U007825), B sxux AucepTraHT OpaB y4yacTh SIK CIiBBUKOHABELb i
CaMOCTIHHO 3JIHCHMB  pO3poOKy HaIpsAMIB IPaBOBOIO peETYJIOBaHHA OOIry
3aCTaBHOI 3 OOIPYHTYBaHHSIM [MpPONO3ULIA 3 YJOCKOHAJIEHHS YHUHHOIO

3aKOHOJaBCTBa 13 3a3HaYEHUX [TUTAHb.

HoBu3Ha pe3ybTaTiB HAYKOBOIO JOCITIIKEHHS IOJIATAaE B TOMY, IO
JMCEpTallil € TIepliuM Yy BiTYM3HAHIM IOpUAMYHIM HaAyIlli KOMIIIEKCHUM
JOCI/DKEHHAM  TPaBOBOTO  DEryjloBaHHA  o0iry 3actaBHux B  cdepi
rociofaproBaHsd. Ha  ocHOBI  icTOpHYHOrO,  aHAIITHKO-CHHTETHYHOTO,
(GopManpHO-IOTiYHOro, JOTiKO-IOPUANYHOrO, IMOPiBHSJIBHO-IIPABOBOTO METOIB
JOCIIJUKEHH pO3po0JIeH0 TeopeTHdHi 3acaiy o6iry 3actaBHHX B coepi
FOCMOAEPIOBaHHA Ta OOIPYHTOBAHO HUIAXM YJOCKOHA&JIEHHS! MOro IPaBOBOIO

pEryIIIOBaHHS.

OTtpumani  aBTOpOM HAayKOBi pe3yibTaT € OOGIPYHTOBaHHMH,

apryMEHTOBaHHMH Ta 3araJioM 3acClyrOBYIOTh Ha NiATPHUMKY, 30KpeMa, HACTYIIHi:

- Ha OCHOBI 3’ACyBaHHI O3HaK 3aCTaBHOI 3alpPONOHOBAHO BH3HAYEHHS
3aCTaBHO] SIK OPJEPHOTrO iMOTEYHOro MiHHOTO Halepy, KU 3acBiguye 6e3yMoBHE

IIpaBo MOro BJIaCHHKa Ha OTpUMAaHHA Bill 60p)KHI/IKa BHMKOHAaHHA 3a OCHOBHHM




[image: image3.png]3000B’3aHHSM, 32 YMOBH, L0 BOHO MiJJsrae BUKOHAHHIO B IPOILOBIiH ¢opmi, a B
pa3i HEBUKOHAHHS OCHOBHOTO 3000B’S3aHHS - NPaBO 3BEPHYTH CTATHEHHSA Ha
npeaMer inmoTexu (c. 54);

- 3 METOI0 BIOCKOHAJIEHHS IIPaBOBOTO pETYJIIOBaHHA OOIry 3acTaBHHX
apryMEHTOBaHO 37IMICHEHHS CHcCTeMaTu3allii [OCIOJapChKO-IIPABOBUX HOPM IPO
3aCTaBHY LIIAXOM 00’€lHaHHA iX B HiicHy cucremy (c. 42), 3anpoIOHOBaHO
CTPYKTYpy OKpeMoro po3finy B 3akoHi «IIpo inoTeky»: 3arajibHi HONOXKEHHS PO
3aCTaBHY; IIOpAJOK BHUIIyCKy 3acTaBHOI; ¢opMma i 3MIiCT 3acTaBHOI; YMOBH
peanizallii npaB Ta BHUKOHAHHS OOOB’S3KiB, 10 BHILIMBAIOTHL i3 3aCTaBHOI;
nepejada 3aCTaBHOL; IIPaBOBI HACIIAKU Iepefadi 3acTaBHOI;, MOHOBIIEHHS MpaB 3a
3aCTaBHONO; BUKOPHCTAHHS 3aCTaBHOI sl pediHAHCYBAaHHS; 3BEPHEHHS CTATHEHHS

Ha [IpeJIMeT i[TOTeKH Ha MiJcTaBi 3acTaBHOI (C. 55);

- BUCHOBOK IIpO Te€, L0 3 METOI0 3abe3neueHHs pealbHOI MOKIMBOCTI
3BEpHEHHSI CTATHEHHS Ha MpeIMeT IMOTeKH Ha ITiJCTaBi 3aCTaBHOI BUKIIOYUTH
BUMOTY LI0JI0 3a3HAYECHHS] PEKBI3UTIB 3aCTABHOI «CIOCI0 3BEpHEHHS CTATHEHHS Ha

IpeaMET IMOTEKM» Ta «JaTa HACTaHHS IpaBa 3BEpHEHHS Ha MpeaMeT imoTekm» (c.

48);

- IIOJIOXEHHA IMpO T€, INO IIPiOPUTET 3aCTaBHOI, 3aKpillIeHH# B
3aKOHOAABCTBI, HE BiJAINOBiJa€ CYTHOCTI 3aCTaBHOI, KA 3aBXIU Mae IOXiTHHIMA
XapakTep Bill IMOTEYHOro JOTOBOPY, OTXe, MPIOpUTET I[OBUHEH OYyTH
BCTaHOBJIEHHH 3a iMOTEYHHM JOTOBOPOM; B TAKOMY BMIIAJKy BJIACHHK 3aCTaBHOI
abo Gynp-Ka i3 CTOpiH B OCHOBHOMY 3000B’s3aHHI Mae 6yTH HaJileHul mpaBoM

BUMaraTH aHyJIFOBaHHs 3aCTaBHOI Ta oQopMIIeHHs HOBOI 3acTaBHOI (€.53, 56);

- TIOJIOXKEHHS 1010 BPETYJIOBaHHS MOPSIAKY BHIA4l 3aCTaBHOI HUIIXOM

Haﬂi.ﬂeHHH ACPKaBHOI'O peeCTpaTopa NpaB Ha HEPYXOME MaiHO MOBHOBaXEHHAMH

64);

- TOJIOKCHHS ono Kiacudikamii cmocobiB pediHancyBaHHA 3a

KpUTepieM HACIiMIKiB, AKi HACTAlOTh I BJIACHMKA 3acTaBHOI: 1) Ha Taki, mo




[image: image4.png]OpU3BOIATE A0 IEepexofy IpaBa BJACHOCTI Ha 3acTaBHY (MpOfaX UUIAXOM
BUMHEHHS 1HJOCAaMEHTy 3 KOMIICHCAILi€l0 I1HJOCAHTy BapTOCTI 3aCTaBHOI Yy
BCTaHOBJICHOMY CTOPOHAMH DO3Mipi); NIpojaXx i3 3000B’A3aHHSM 3BOPOTHOrO
BHKyIly (omepalis «pemo») Ta 2) Taki, I0 He NMPU3BOAATEH JO MEPEXOAY IIpaBa
BIACHOCTI Ha 3acTaBHy (meperjada 3acTaBHOI y 3acraBy [uis 3a0e3ledeHHs
BUKOHAHHs 3000B’s13aHb Iepe]] iHIIUMHU KpeIuTOpaMHM; eMicis inmoTeYHuX LiHHUX

nanepis (c. 85);

- BHCHOBOK IIPO T€, IIO 3 METOI0 YNOPsSAKyBaHHS NPOLENYPH aHYJIOBAHHS
3aCTaBHOI Ta 3aXMCTy Bl HeJOOPOCOBICHHMX Jiif ofHi€l 4K IHIIOI CTOPOHH
apryMeHTOBaHO 3allpOBaJPKEHHs NPOLEAYpH JepXaBHOI peecTpalii BimoMmocTei
PO aHyJIOBAaHHS 3aCTaBHOI, BHMJAayy 3aMiCTh Hel HOBOI 3acTaBHOI B MOPSKY,
BCTAHOBJIECHOMY 3aKOHOAABCTBOM IIPO AEPKaBHY PEECTpAaLlil0 PeYOBHUX IpPaB Ha

HEpyXoMe MalHO Ta iX 00TshKeHb (c. 100);

- BHCHOBOK IIpO Te, II0 3 METOIO 3a0e3IeYeHHs 3aXHCTY IpaB Ta 3aKOHHUX
iHTepeciB iMOTeKoAaBIA y pa3i HEBUKOHAHHS GOP)XHHKOM OCHOBHOTO OOOB’S3KY
imoTeKoIepXKaTeNb/BIaCHUK 3aCTABHOI Mae PaBo 3BEPHYTHCH [0 CY/y 3 BUMOTOO
IpO CTATHEHHS 3a0OproBaHOCTi 260 PO 3BEpHEHHS CTATHEHHA HA IIpeMET
IMOTEKM, LIO CIIPUATHME YHUKHEHHIO 3IIOBXHMBaHb 3 GOKY OCTAHHBOIO LILIAXOM
OJHOYACHOTO 3BEPHEHHS 10 CyAy i3 1M030BaMH IIPO CTATHEHHs 3a60proBaHOCTI Ta

PO 3BEPHEHHS CTATHEHHS Ha IpeaMert inorteku (c. 106);

- BUCHOBOK IIPO Te, 1[0 3 METOI CTBOPEHHS NPAaBOBHUX MEPEIYMOB IS
peamizalii Mo3acyJOBUX CIOCOOIB 3BEPHEHHS CTATHEHHS 3a 3aCTABHOIO
OOIPDYHTOBaHO [ONOBHEHHS [MepeNiKy JOKYMEHTIB, Ha SKHX BYHHIETHCS

BUKOHABYHMI HalMC HOTapiyca, iMoTeYHUMH 3acTaBHUMH (c. 108);

- TIOJOXEHHS TPO PpO3LIMPEHHS TMepeliKy IMiAcTaB IpOBEJEHHS
JIepXKaBHOI peecTpallii Mepexody IpaBa BIACHOCTI Ha INPEAMET IOTEKH 3a
3aCTaBHOIO, & CaMe€ 3aCTEPEXXCHHS NP0 3a10BOJIEHHs BUMOT iMOTEKOAEPKATEN, 1110
MICTUTBCS B iMOTEYHOMY NOTOBOPI; I€ 3aCTEPEKEHHS Mae OyTH NpHpiBHAHE [0

AOTOBOPY MpPO 33MOBOJEHHA BHMOL IOTEKOJEPXKATENs - 32 CBOIMH IIPaBOBHMH




[image: image5.png]HacliIkaMd BOHO TaKOX Iepexdavyae Iepefady iMOTEKOAEPKATENO IMpaBa
BIIACHOCTI Ha IIpeIMET iMTOTEKH B paXyHOK BUKOHAHHSI OCHOBHOTO 3000B’s13aHH (C.

112, 138).

HaykoBi BHCHOBKM, MOJOXEHHS Ta PEKOMEHMallii, IO MICTATECA B
aucepranii Jyqana O.®., i3 10cTaTHHOIO MOBHOTOIO BioOpaskeHi y 9 HayKOBUX
npansx, y T.4.: 5 MyOmikauill — y HayKoBHX (haxOBHUX BUIAHHAX YKpaiHH, 3 AKHX 3
— Y BUJAHHAX, IO BXOJATh JO MDKHApOJHUX HayKOMETPUYHUX 0a3, 4 mmyGiikarii —

3a MaTepiajaMy KoHpepeHUil, y T.4. 1 —y 3apyOi>KHOMY BHIaHHI.

O6rpyHToBaHicTh i  [JOCTOBipHiCTL  pe3yabTaTiB  JOC/iIKEHHSA
MATBEPIKYETECA ~ IPOBENEHUM  JUCEPTAaHTOM  aHali30M  TOCHOAAPCHKOro
3aKOHOJABCTBA YKpaiHHW, CHeLialbHOI JITepaTypd 3 TEMATHKH HOCIiIKEHHS,
IPaBO3aCTOCOBHOI MPAKTUKU TOCHOAAPCHKUX CYJiB, 3aKOHOJABCTBA iHUIMX KpaiH
(ycporo 160 HaiiMeHnyBanb). Pe3ynpTaTu MOCITipKeHHs anpoGoBaHi aBTOpoM Ha 4

HAYKOBO-IIPaKTUYHUX KOH(DEPEHITifAX.

Teoperuyne i NpakTH4YHe 3HAYEHHSI pe3yJbTATIB NPOBEIEHOr0O
AOCJIIZKEHHS TI0JIATae B TOMY, IO OTPHMaHi HayKOBi pe3yJIbTaTH JONOBHIOIOTH
TEOPII0 rOCIOJapChKOro MpaBa, MOXYTh GYTH BHKOPUCTaHi I/l BIOCKOHAJEHHS
YUHHOTO TOCIOJAapCHKOIO 3aKOHOJABCTBA, a TAaKOX B IMPAaKTHYHINA MisIBHOCTI
FOCIO/IAPCEKUX CYMIB Ta (iHaHCOBHMX ycTaHOB. OCHOBHI NOJIOXEHHS JMCEpTaLii
MOXYTh OyTH BMKOPHMCTaHi IPH IiJIrOTOBIIi HAYKOBO — NPAKTHYHMUX BHAaHb Ta
METOANYHUX PEKOMEHIANiN sl IOPUCTIB — IPAKTHKIB, BUKJIAAa4iB Ta CTY/EHTIB
IOPHAMYHUX BY3iB, 30KpeMa, NpU BUKJIaJaHHI Kypcy «[ocrojgapchke mpaBoy.
Pesynbratu moCHipkeHHsT BUKOPHCTaHI y rocmogapchkiid misneHocti ITAT «AB
«PAIJABAHK», TOB «InBent I'pym», TOB «HTC Yxpaina», y nIpaBo3acToCOBHii
TPaKTHLi rocnogapcbkoro cyay JloHenskoi o6nacti Ta JJoHEbKOro anensimifHoro

rOCIOAapChKOro Cyay.
3ayBaxkeHHs 3a 3MicTOM aucepTauii.

Ilompu HajeXXHMH piBEHb NPOBEAEHOrO JMOCHIKEHHS i Oe3cyMHiBHI

MPaKTUYHI 3HAHHA JIUCEPTAaHTOM CrielU(DiKd JOBOMI CKIAJHMUX BiHOCHH B chepi
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[image: image6.png]o0iry 3acTaBHUX, OKpeMi BHCHOBKH, C(OpPMYJbOBaHIi B poOOTi, MarTh
IUCKYCIHHI XapakTep, IesKi MOJOXEeHHS Aucepralil NoTpeOyrTh YTOYHEHHS i
KOHKpeTH3allii.

JlvcepranT 3a3Hadae, IIO 3acTaBHa € e(QEeKTHUBHHM i1HCTPYMEHTOM
3a0e3nedeHHs (PIHAHCOBO-IUIATIKHOI JUCLHUIUIIHU Cy0’€KTIB rOCHOAapIOBaHHA Ta
OJHAM 3 HaWOIIbII HaJiilHMX 3ac00iB rapaHTyBaHHS MpaB i 3aKOHHHX iHTEpECIB
KpPEAUTOPIB, M0 B yMOBaX €KOHOMIYHOI KpU3U OOYMOBIIOE npiopumemHicme ii
3acmocysanns Nepell IHIIMMHU aHANOTiYHUMU 3acobamu (c. 54). V 3B’43Ky 3 muM
CJILl yTOYHUTH, IIPO SKi aHAJIOTIYHI 3aCO0M HIETHCS i YOMY BUKOPMCTAHHS TaKOI'0
IOPHIMYHOIO IHCTPYMEHTy, SK 3acTaBHa, Mae€ IiepeBary, 30Kpema, Iepe/

TPaJMUiMHOK KOHCTPYKLI€IO BiICTYIUICHHS PaB 3a ilIOTEYHUM JOTOBOPOM.

He MoXHa mnoroaumrtucs i3 INpOMNO3HII€I0 aBTOpa BU3HATH JAEPXKABHOIO
peectparopa Jlep:KaBHOIO peecTpy peHOBUX IIpaB Ha HEPYXOMe MaiiHO Cy0’ €KTOM
gudaui 3acTaBHOI (c. 7). Metoro gepxaBHOI peecTpalil pedYOBHX IIpaB Ha
HepyXoMe MaiHO Ta iX OOTSKEHb € peecmpayis 10OpuOuYHUX pakmie, 3 AKUMHU
TI0B’A3Y€ThCS BUHUKHEHHS, Nepexil abo NpUNUHEHHS PEeYOBHX IIPaB, i SKa Mae
3a0€3MeYUTH BH3HAHHS Ta 3aXHCT JEePXKaBOI Takux mpas. CaMe B imOTeYHOMY
JIOrOBOpi NOBMHHA MICTHTHCS iCTOTHA yMOBa IpO BHAA4dy 3acTaBHOi abo Ii
BIIICYTHICTB (1. 4 4. 1 cT. 18 3akony «IIpo imoteky»). Jlep>aBHi peecTpaTopy Ipas
Ha HepyXoMe MaiiHO BXOJSATH JI0 OpraHi3aliiHOl CHCTEMH Jep)KaBHOI peecTpallii
mpas (4. 1 c1. 6 3akony «[Ipo nepxaBHY peecTpalilo pe4OBUX MpaB Ha HEPYXOMe
MaHO Ta iX OOTsKeHb»). 3 OMIANy Ha Ile MOBHOBRXEHHS Jep)KaBHOIO
peectparopa, sKi BiH 3M1HCHIOE IIpU peecTpallii 3aCTaBHOI, HE NEPETBOPIOIOTH HOTo

Ha cy0’€KTa, SIKUH 6udae 3aCTaBHY.

ABTOpOM BH3HAYE€HO OCHOBHI €Tamy BHIAYi 3aCTaBHOI: npuadaHHs OJIaHKiB
3aCTaBHOI; YKJIa[eHHS Ta HOTapialbHE IIOCBIA4EHHS INOTEYHOTO OTOBOPY:;
peectpanis 3actaBHOi (c. 99). SIKIo po3yMiTH Mix eTamaMu BHMOadi 3acTaBHOL
TIeBHY IOCJIAOBHICTh IOPUIMYHO 3HAYYINMX Ail, TO MpHAOaHHS OaHKIB HaBps[
UM MOX€ BBRXATHUCS TaKOIO, TOMY OyJp-KOTO TEOPETHYHOrO Ta HPAaKTUIHOTO

CEHCY Y BUUIEHHI IbOTO «eTaly» He B6adaeThes.




[image: image7.png]B poboTi crnpaBelIHBO 3BEpTAETHCS yBara Ha HEOOXIiJHICTH ITiJBHINEHHS
KOHTPOJIIO 3a BHUKOPHMCTaHHAM Jep)KaBHoro MailiHa. Ha meil wac B YkpaiHi He
CTBOPEHO JI1€BUX MEXaHi3MiB IPaBOBOI OXOPOHM Ta 3aXMCTy MyOJIIYHOI BIACHOCTI,
1[0 € OJHIEIO 3 NPUYMH HE JIUILe HU3BKOI e()eKTUBHOCTI YIIPaBIiHHA AE€PKABHOIO
Ta KOMYHAIIbHOIO BIIACHICTIO, alle i YHCIEHHMX 3JI0BXHBaHb. ABTOpD 3BEpTac
yBary Ha posb Cy0O’€KTiB OpraHi3alifHO-rocIofapchbKix MOBHOBaXeHb - DOHIY
JEP>KaBHOTO MaiHa Ta YIIOBHOBAXXEHOIO OpraHy, A0 cdepH YIpaBliHHA SKOIo
HaJIeXUTh IMOTEKOJaBellb, Yy BiJHOCMHAX 3 BHJAA4Yi 3aCTaBHUX 32 Y4YacTIO
JepKaBHUX Ta KOMYHAQJIBHUX MiANpHeMcTB. IlpM 1poMy BiH 3a3Hauyae, LIO
KBaJIi(piKyI04Or0 03HAKOIO caMe Cy0’€KTHOrO CKJIaay BiTHOCHMH 3 BHa4i 3aCTABHUX
€ «HanineHHs POHAy [AepXaBHOrO MaliHa IIOBHOBKEHHSMHU KpEAHTOPa 6
Op2ani3ayilin0-20CN00apcbkoMy 30008 'A3aHHI w000 KOHMPONIO 33 CTAHOM
BHUKOHAHHs JIOTOBOpY, 3abe3medenoro imotekoro» (c. 83)'. IIponoHyeThCs TaKOX
HaJaTH TaKOMY OpraHy IIpaBO «IIpUHMATH PillleHHS MPO BIAKIMKAHHS CBO€] 3rOIH
Ha mepefiady MaiHa B IIOTeKy y pa3i He3aJOBiIbHOIO BUKOHAHHS JEepXKaBHUM Ta /
ab0 KOMyHalbHUM IiJIPUEMCTBOM BHMOr Gi3Hec-IIaHy (TeXHiKO-eKOHOMIYHOTO
obrpynTyBanHs))» (c. 81). Lli monoxenHs motpeGyrOTh YTOUYHEHHS Ta JOHATKOBOL

apryMeHTallii:

1) sxe came opraHi3auiiHO-rocrogapcbke 3000B’SI3aHHS BHHUKAE MiX
J€p>)KaBHUM Ta KOMYHAJIbHUM I1INIPUEMCTBOM Ta OPTaHOM, 0 ChepH yIpaBIiHHS,
SKOrO BXOJHUTH Take MiANPHEMCTBO, y 3B’S3KY i3 YKJIAJEHHAM IIiANPHUEMCTBOM
TOCIIOAAPCHKOTO TOroBOPY, BUKOHAHHS SKHX 3abe3eueHe iNoTeKolo;

2) cTaH BMKOHAaHHSA OCHOBHOTO JIOTOBODY, 3a6€3MEYeHOro imoTeKo, a
[HIIMMM CI0BaMM — HOTO HalleXXHE BUKOHAHHS - 3HAXOMHUTBCS Ii KKOHTPOJIEM»
KpeauTopa, sKHH Ha BIACHHA pO3CYl MOXE BHKOPHCTOBYBATH HaJaHi
3aKOHOJJABCTBOM MOXJIMBOCTI JIJIS 33XHUCTY CBOIX MOPYLIEHHX NIPAB;

3) sk came Moxe OYTH BCTAHOBJIEHUM MPUYHMHHO-HACIINKOBHH 3B S30K

MiX HE3aJOBiTBHMM BHKOHAHHAM JepXaBHUM T1a / 260 KOMYHaJIbHUM

1 . - o = - .
OpraHizauiifHo-rocnoaapcLkiM 30608’ 13aHHAM Takuit Cy6’€KT, Ak KPEIUTOP, He BiXOMMI, HATOMICTD € ylpaBHEHa
CTOPOHA.




[image: image8.png]HiIPUEMCTBOM BUMOT Oi3Hec-IUTaHy (TeXHIKO-eKOHOMIYHOTO OOIPYHTYBaHHS) Ta
JOrOBOPOM IIIOTEKH, 3rojia Ha YKJIAAeHHs SKOro Moxe OyTH Bigknukana. 1lg
IIPONO3MIIisS HaBPSJ[ YM MOXKe OyTH apryMeHTOBaHa MOCH/JIAHHAM Ha IIPAKTHKY
3acTocyBaHHA 4. 4 cT. 12 3akoHy «[Ipo mpuBaTh3amiio Jep:xaBHOTO MaifHay,
OCKUIBKM 3 MOMEHTY NMPURHATTS pillleHHS IpO MPUBATH3Alli0 MaiiHa JepaBHOrO

MiANPHEMCTBA [lepeiaya MaifHa B IMOTEKY 3a60pOHAEMbCAL.

Kpim Toro, nosa yBaroro aBTopa, Ha Halll HOTJISIA, 3aTHIIAETHCS TOM (HakT, 10
3 IMOTEYHOro JOroBOpY BUHMKA€ akileCOpHe 3000B’s3aHHS. TOMY 3alIMINAETHCS
BIAKPUTHUM MUTAHHS IPO T€, SKUMHU OyIyTh IIPaBOBI HACTIAKH BiJAKJIMKAHHS 3TO0U
YIOBHOB)KEHOI'O OpraHy Ha YKIaJeHHS [OTOBOpPY INOTEKH SK i1 CaMmoro
IMOTEYHOro A0roBopy (MiJCTaBU IPUNMHEHHS IMOTEKH Bu3Ha4eHi cT. 17 3axomy
«IIpo imoTexy»), Tak 1 IUII OCHOBHOrO JOTOBODPY, 3a0€3[IE€UYEHOr0 iIOTEKOIO.
Bignosigro 10 4. 3 cr. 548 LK HenmilfcHicTh mpaBouuHy WOL0 3a0e3ledeHHs
BUKOHAHHS 3000B’A3aHHS HE CIIPUYHHSIE HEIiHCHOCTI OCHOBHOIO 3000B’A3aHHs, a
TOMY LIJIKOM BipOTigHO (L€ MiATBEPKYEThCS YHCIEHHOI CYAOBOIO IPAaKTHKOIO
PO BM3HAHHA JOTOBOPIB IITOTEKH HENIHCHUMHU), 10 AOOPOCOBICHUM KOHTpareHT
(KpenuTOp) 3a OCHOBHHMM 3000B’S3aHHAM 3allMIIMTBCS 1 0e3 rpomeif, i 6e3

3a0e3neyeHHs.

HescHuM ysBIIS€TBCS HACTYIIHMI BHCHOBOK AMcepTaHTa. BimnosiaHo 10 4. 2
cr. 20 3akony «IIpo inmoteky» 3acTaBHa MOXe HepefaBaTUCS i BIaCHHKOM OyIb-
AKiH 0cobi IUIAXOM BYMHEHHS iHAOCaMeHTy (3aKOH Ha3WBa€ MEpPIIMM BIACHUKOM
3aCTaBHOI 0co0y, sfKa Ha momenm eudaul 3acmaeHoi BIANOBITHO =IO YMOB
IIOTEYHOTO JIOTOBOPY Ma€e CTaTyc imoTeKoAepkaTess). ABTOp e CTBEPIKYE, 110
IMOTEKO/IEPKATENEM Ta IEPIIMM BIACHMKOM 3aCTABHOI € KPEJUTOP 3a OCHOBHUM
30008’ I3aHHAM, HACMYNHUMY K BIIACHUKAMH 3aCTAaBHOI MOKYTh OyTH Nuie GaHKu
Ta iHIII QiHAHCOBI yCTaHOBHM, B TOMY YHCII CIleliali3oBaHa inmoTeyHa ycTaHoBa (C.
72); oxpemum cy6’ekmom 3a 3aCTaBHOIO MOXe GYTH HOBHIl BIIACHHK 3aCTABHOI,
KWW MpuAOaB NpaBa IO Hil, MpUAOaHHS 3aCTaBHOI HOBUM BJIACHUKOM MOJKE

BinOyBaTuCs JIHINe dYepe3 pediHaHCYBaHHA BIACHOI MisSUIBHOCTI [IEpPBUHHUM




[image: image9.png]BIacHUKOM 3acTaBHOi (c. 84). Takum d4MHOM, aBTOp (aKTHYHO BHU3HAUAE
oOMexeHy 000pOTO31aTHICTh 3aCTaBHOI AK L[IHHOTO Namnepy.

YactuHoo 1 cr. 178 «Ob6oporo3natHicTe 00’€KTiB UMBUIBHUX mpaB» LK
nepeabadyeHo, mo 00’€KTH LUBUIBHUX IPaB MOXYTh BUIBHO BiIdyXyBaTucs abo
HepeXOOUTH BiJ OAHiI€l 0coOM [0 iHIIOI B TMOPSAKY NPABOHACTYITHHUIITBA YH
CMagKyBaHHA a0 iHIIMM YMHOM, SKILIO BOHU HE BUIyUYeHi 3 IUBLIBHOTO 000POTY,
abo He oOMexeH] B 000poTi, ab0 He € HeBi' €eMHUMH BiJl Qi3MYHOI UM FOPUINUHOT
ocobu. I3 3micty pozainy II 3akony «IIpo imoTeky» Take 0OMeXXEHHs He BUILIABAE,
BUKOPHCTaHHS X 3aCTaBHOI AN pediHaHCYBaHHS BpEryJbOBaHO posfiioMm IV
I[bOr0 3aKOHy, 1110, Ha HAIl IOMNSJ, He Ja€ MiACTaB Ui TOro, 00 BU3HABATH
HopMH po3aury IV 3aranbHUMU HOpMaMmu, fiKi BH3Ha4alOTh Cepy 3aCTOCYBaHHS
3acraBHoOi. Ha c. 26 nuceprauii 3a3HaueHo, 110 «3aCTaBHA MOXeE BHITyCKATHCA 3a
THMHU JOTOBOpaMHM IMOTEKH, 110 3a0e3NedyoTh BUKOHAHHS 30008’ 93aHb 3 onramu
moeapy, pobim, nocnyez; 3 TOBEPHEHHS KPEIUTIB, MO3UK, IHIINX 3000B’A3aHb 3i
CIUIaTH KOWTiB». JSIKIo AificHO aBTOp BBaXkae, 10 0OOPOTO3AATHICTH 3aCTaBHOI
NOBUHHA OyTH OOMEXEHOI 1 CTOCYBaTHCs Juie OaHKiBCHKOrO CEKTOpY
€KOHOMIKHY, I1e Majo 6 OTpHMaTH JOJaTKOBY apryMeHTALlilo.

OnHuM 3 IUTaHk, sike OYyNO DOCIHIHKEHO aBTOPOM, € aHYJIOBaHHS 3aCTaBHOI.
ApryMeHTOBaHO, L0 MOPSANOK aHYJIIOBAHHS 3aCTaBHOI MOXKe OYTH aHANOTiYHHM
nepen0aveHoMy 3aKOHONABCTBOM AT AEPXKaBHOI peecTpalii 3acTaBHOI 3 Ti€lo
PI3HHMIIEIO, IO CTOPOHM MOBUHHI HaJaTH [epPXKaBHOMY peECcTpaTopy, OKpiM
JIOKYMEHTIB, 10 MiATBEPUKYIOTh BHJAady 3acTaBHOI, TAKOX Yrogy Hpo
aHyJIIOBaHHA 3acTaBHOI (c. 69). Ilepenmix migcTaB a1 aHyIIOBAHHS 3aCTaBHOI
nepenbayenuii 3akonom «IIpo imoteky». VY 3B’43Ky 3 IIMM, BPaXOBYIOUH YMCIIEHHY
CyIOBY NPAKTHKY PO3IIIAAY CHOPIB IIPO BU3HAHHS JAOTOBOPIB ilIOTEKM HEAIHCHIMH,
Halll [OTJIsAA, cif Oyno 6 BH3HAYMTH, SK IOPUIWYHA JOJsS JOTOBOPY iHOTEKH

BILUIMBA€E Ha 00IT 3aCTaBHOL.

3araJbHMH#  BHCHOBOK Mo aMcepranii. 3xilichene Jlywamom O.OD.

KOMIUIEKCHE JOCIIPKEHHs TPaBOBOTO pEryJoBaHHSA 06iry 3actaBHOi B cdepi
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O6I‘pYHT}’BaTI/I Ha IX OCHOBI 3MiHH A0 HOPpM rocriogapCbKoro 3aKkoOHo1aBCTBA.

BucnoBneHl 3ayBakeHHS He B3HIXKYIOTHb 3arajbHOI ITO3UTHUBHOI OI[iHKH
nucepranii Jlydana O.®. «lIpaBoBe perymoBaHHS o00iry 3acraBHOi B cgepi
rocrofapioBaHHsA», fKa BHKOHAHA Ha HAJe)XHOMY TEOPETHYHOMY piBHI Ta
CBIIYMTH IPO I'DyHTOBHE BOJIOJIHHS aBTOPOM IIPEAMETOM IOCIiIKEHHS, B TOMY
Ypcal  1pobieM, IO BHMHHMKAOTh B NPaKTHLI TOCHOAAPIOBAHHA Ta B

IIPaBO3aCTOCOBHIH MPAKTULl TOCTIOJAPCHKHUX CY/IiB.

PobGoTa € OpuriHalTbHOI HAyKOBO-IOCHIITHOIO Mpalero, B SKiH OTpUMaHO
HOBi HAyKOBO OOI'DYHTOBaHi pe3yJIbTaTH, IO B CYKYIHOCTI BUPIINYIOTh KOHKPETHY
HayKOBO-IIPAKTUYHY 3a/layy — pO3pOOKy TEOPETUYHHX IOJIOKEHD Ta IPAKTHUYHUX
PEKOMEH/Iali 3 yHOCKOHAJIEHHS IIPABOBOTO peryJlOBaHHA 0Oiry 3acTaBHOI B

cdepi rocmoiaproBaHHs.

ApropedepaT Ta HaykoBi MyOuiikallii MOBHICTIO BimoGpa’kaloTh OCHOBHI

ITIOJIOJKCHHS Ta PE3YJIbTaTH IIPOBCACHOI O IlOCJ'IiII)KeHH}I.

BuiesasHayene pae MinCTaBU Ui BUCHOBKY IIPO Te, IO AMCEpTaliiHy
poboty «IlpaBoBe perymoBanHs 06iry 3actaBHOI B cdepi IOCIONAPIOBAHH»
BHKOH@HO BiATIOBiIHO 10 BUMOT HyHKTIB 9, 11 «IlopsaKy npucymkeHHS HayKOBHX
CTYIIEHIB i IPUCBOEHHS BUEHOI'O 3BaHHA CTAPIIOrO HAYKOBOTO CHiBPOGITHHKAY, a ii
asrop [lydan Omner ®Oef0poBUY 3aCllyroBY€e Ha NMIPHCYXKEHHS HAyKOBOTO CTYIIEHS
KaHIuJaTa IOpMIUYHAX HayK 3a creuianbHicTio 12.00.04 - rocmopapchke npaso;

rocriogapCcbKo-nponecyajgbHe MpaBo.
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3aBiflyBad BiIiTy MpaBOBOrO 3a0e3IeueHHs
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