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30pOB’s Jtojiel. Y XOJi CTBOPEHHS 3a3HAUCHHUX OPraHi3MiB
1 pEYOBHH TIOBHHHI PO3POOISTUCS HOPMATHBH TPaHUYHO JIO-
MYyCTHUMHUX KOHIEHTpAIli, METOIY BH3HAYCHHS LUX OPraHi3-
MiB Ta PEUOBUH Y HaBKOJIMIITHEOMY IIPUPOJHOMY CEPEIOBHILLI.

BucnoBku. Hopmu mnpo iHHOBalilHY IisUTBHICTH, IO
MiCTATBCSL B 0araTtboX akTax Pi3HUX rajy3ell 3aKOHOIABCTBA
Vkpainu 1 3a AKUMU IHHOBALlIl € CKJIAJ0BUMU 1HBECTULIHHOTO
NPOLIECY, YTBOPIOIOTh B YKpaiHi npaBoBy Oa3y Juis 37ilCHEH-
HsI 1 PO3BUTKY HAyKOBO-TEXHIYHOI Ta IHHOBALIMHOI IisTIBHOC-
Ti, Pe3yJIbTaTUBHICTh BIUIMBY SIKOi Ha PO3BUTOK IHHOBAIIHHUX
MPOILIECIB y KpaiHi e HeaocTaTHs. Ha mijcrasi aHamizy 3apy-
ODKHOrO JOCBiJy IPaBOBOIO PETY/IIOBaHHS 3[1HCHEHHS iHHO-

Balliil y cdepi rocroiaproBaHHs CJ1iJi BAOKPEMHTH TaKi IIIIXH
TIOJAJTBIIOT0 YIOCKOHANEHHS CHCTEMH JIEPXKABHOI IiATPHMKH
IHHOBAUIIHOT TisITBHOCTI: (JOPMYBaHHS Ta PO3BHTOK B YKpaiHi
PHHKY BEHUYpPHOTO KalliTally; AepKaBHE 3aMOBJIEHHS Ha CTBO-
PCHHS HAYKOBO-TEXHIYHOT Ta IHHOBALIHHOT MPOJIYKIIii; pO3IIH-
PEHHS KOJa CIIeNiali30BaHUX YCTaHOB, KM MOXYTh Ha/aBa-
THCSI JIepXKaBHI TapaHTil B SKOCTI 3a0€3IICYECHHS TTOBSPHCHHS
IPOILIOBUX KOLITIB 3a KPEAUTaMH, 10 COPSIMOBaHi Ha (iHaH-
CyBaHHS IHHOBALIIHHUX MPOEKTIB Cy0 €KTiB rOCHOAAPIOBaHHS;
BIOCKOHAJICHHSI MPOIEIyPH MaifHOBOTO CTpaxXyBaHHS iHHOBa-
IIMHNAX TPOEKTIB; 3aIPOBA/HKEHHS IIIBIOBOTO ONONATKyBaHHS
cy0’€eKTiB MaJIOr0 IHHOBAIIHOTO MiAMPUEMHHLITBA TOLIO.
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IMIVNIEMEHTALIS AKTIB 3AKOHOAABCTBA €C Y COEPI
rocnnogAPCbKOI AISAJIBHOCTI: 3AITIOBITAHHSA «I1030JI0YYBAHHS ITPABA €C»

BETTER IMPLEMENTATION OF EU LEGISLATION:
PREVENTING «THE GOLD-PLATING»

MadgoaitaeBa B.K.,

nPOGIOHUILL Topucm 8I00LLY NPobIeM MOOEPHI3AYIl 20CN00APCHKO20 NPABA I 3aKOHO0ABCMEA
Tnemumymy exoHomiko-npagosux docnioxcenv Hayionanohoi akademii nayk Yrpainu

CratTsi npucBsideHa npobremam perynsiTopHOro HaBaHTaXeHHs Ha Cy6’ekTiB rocnofaptoBaHHs, sike NOXoAMTb Bif HaLioHanbHOI iMNNeMeH-

Tauii akTiB 3akoHoaascTBa €C y KOHTEKCTI peanisauii nonoxeHb Yrogm npo acouiauito 3 €C. Posrnsaaetscs npobnema «no3onoyyBaHHs npaea
€C», Konu HauioHanbHa iMnnemMeHTauis 3akoHogascTBa €C nepesuLLye BUMOrK, ki 3akpinneHi y BiANoBigHOMY HOPMAaTUBHO-NPaBOBOMY akKTi
€C, wo nepenbavae 4oAATKOBI BUTPATV AN CyD eKTiB rocnofaproBaHHS, SKMX MOXHA YHUKHYTU. Po3pobrneHo nponosuuii 3 yAoCKoHaneHHs npo-
Lecy iMnnemeHTaLii nonoxeHb NpaBoBux akTiB €C A0 HaLioHanbHOro 3aKOHO4ABCTBA.

KntouoBi cnoBa: cy6’ektv rocnoaaptoBaHHs, npaso €C, imnneMeHTaLis, PerynaTopHuii akT, «no305104yBaHHS npaea €C».

CraTbsi NoCBsiLLEeHa npobneMam perynsiTopHoON Harpysku Ha CyGLEKTOB XO3SIMCTBOBAHWSI, KOTOPOE MPOUCXOOMUT OT MMMIEMEHTaLMM aKToB 3a-
koHogaTenbcTa EC B KOHTekcTe peanusauum nonoxernii Cornatuenns npo accoumaumio ¢ EC. Paccmatpusaetcs npobrema «3ono4eHns npasa
EC», korga HaumoHanbHas uMnnemMeHTauus 3akoHogatensctea EC npesbillaeT TpeGoBaHysi, KOTOpble 3aKpenmeHbl B COOTBETCTBYHOLLEM HOpMa-
TMBHO-NpaBoBoM akTe EC, 4To HeceT 3a co6oii AONONHUTENBHbLIE Pacxofbl ANt CYGbEKTOB XO3ANCTBOBAHWS, KOTOPLIX MOXHO M3bexaTb. Paspabo-
TaHbl NMPEASIOKEHNS! MO COBEPLUEHCTBOBAHMIO NPOLECCa UMMIIEMEHTALMM MOMOXEHUI NpaBoBbiX akToB EC B HaLMOHanNbHOE 3aKOHOAATENbCTRO.

KntoueBble cnoBa: cybbekTbl X03aiCcTBOBaHWSA, NpaBo EC, nMnnemeHTaums, perynatopHbIi akT, «3o504eHne npasa EC».

The present paper is dedicated to problems of disproportionate regulatory burden on business resulting from EU legislation. Special consid-
eration is given to problem of «gold-plating» which refers to transposition of EU legislation, which goes beyond what is required by that legislation
and as a result imposes costs on business that could have been avoided. The proposals on improving process of national implementation of EU

law were elaborated.

Key words: enterprises, European law, implementation, regulatory act, «gold-plating».

AkTtyaabHicTh TeMu. [Iponec eBpoiHTerpaiii 3HaYHUM
YHHOM BIUIMBA€ Ha TMPaBOBY cUcTeMy YKpainu. HaiOinbin
Cepiio3Hi 3MIHM CTOCYIOTBCS came 3aKOHOIABCTBA, alKe 3
nianucaHHAM Ta patudikaniero Yroau mpo acouiauito 3 €B-
pomneiicekkum Coro3om (mami — €C) Ykpaina B3suia Ha cebe
3000B’s13aHHS 3 IMIUIEMEHTAIIIT 3HAYHOT KiJTIbKOCTI aKTiB Tpa-
Ba €C. Tak, Ha ChOTOAHI ypsjaoM Ykpainu mnpwuitasro 118
IUIaHIB iMIIJIeMeHTalil i3 3aIpOBaI’KEHHS 10 HAlllOHAJILHOTO
3akoHoAaBcTBa 159 axriB npaBa €C. Yeboro B paMkax Yro-
i Tipo acotiiaiito 3 €C HeoOXiJHO IMIUIEMEHTYBATH OijbIle

350 axriB, i3 Hux 180 — no kinug 2017 p. [1]. Bkazani gani
CBiZYaTh NMpo 3HAYHE MTOTEHIIHHE PEryISTOPHE HAaBAaHTAXKEH-
Hs, y TIEpIIY Yepry, Ha cy0’€KTiB roCIOAapIOBaHHS, IO MOXE
CTIPABIISITH HETATUBHUI BIIMB Ha IXHIO MIANPHEMHHIIBKY aK-
THUBHICTh T4 EKOHOMIYHE 3POCTaHHs B IIJIOMY. €Bporneiichka
KoMicisl 3a3Hadae, mo Oinbire 32% aaAMiHICTpaTUBHHUX BH-
Tpar cy0’€KTiB TOCIOAapIOBaHHs OB’ s3aHi i3 3a0e3neueH-
HSM BIJIOBIIHOCTI BUMOraM HOPMAaTHBHO-IIPABOBUX AaKTiB
€C, € HacnigkoM Hee(eKTHBHOT 1X iMIuiemMeHTauii KpaiHa-
mu-uieHamMu €C. Y 1IbOMy KOHTEKCTI BHUKOPHCTOBYETHCS
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[TopiBHATBHO-aHATITUIHE TTPABO

Take MOHATTS, K «1o3oouyBaru» mpao €C (to gold-plate),
SIKe BKA3ye Ha CUTYyaIlii, KOJHM HalliOHAJIbHA IMIUIEMEHTAIis
3akoHo7aBcTBa €C TepeBHIy€e BUMOTH, 10 BCTAHOBICHI Y
BiJIIOBITHOMY HOPMAaTHBHO-IIpaBoBoMY akTi €C, npu nbomy
3aJIMIIAI0YICH Y TPABOBUX pamKax [2, c. 6]. [lousaTTs «1mo3o-
nouyBaHHS mpaBa €C» BKUBAETHCS Yy HETAaTHBHOMY 3HAUYCH-
Hi, OCKUIBKU Iiepeadadyae MOaTKOBI BUTPATH, SKHX MOXKHA
YHUKHYTH [3, ¢. 27].

ITuTaHHIO IePEBUIIICHHS MiHIMATBHUX BUMOT HOPMATHBHO-
npaBoBux akTiB €C mijx yac iX iMIuieMeHTallii y HallioHaJIbHE
3aKOHOJIABCTBO, 110 HAKJIaJa€e Ha Cy0’€KTIB TOCHONAPIOBAHHS
PEryIsTOpHE HABAHTAXKEHHS Ta BUTPATH, MPUAUSIETHCS 3HA-
YHa yBara sk Ha piBHi ocHOBHMX iHcTUTyLil €C [4], Tak i Ha
piBHI ypsiiB pisHuX kpain-uieHiB €C [2; 5]. [IpodnemunM ac-
MeKTaM Tpolecy TapMOHi3alii 3akOHOIaBCTBa YKpaiHu i3 3a-
koHOJaBcTBOM €C NMpUIUIAEThCS 3HAYHA YBara BITYH3HIHUMH
HayKoBIsIMH [6, ¢. 12-18; 7, c¢. 290-293]. Brim uacrto sik Ha
YPSAZOBOMY, TaK i HAyKOBOMY DPIBHSIX, MUTAHHS rapMOHI3aIlil
BITYM3HSHOTO 3aKOHOAABCTBA 3 mpaBoM €C po3MIAAaOTHCS
MepEeBaKHO KPi3b MPHU3MY HEOOXiTHOCTI MaKCHMAIIBHOTO 3a-
Oe3redeHHs BIANOBIAHOCTI BCiM BuMoram €C, mo-mepiue, 3
JaCTHM BUKOPHCTaHHSAM TPaHCHO3ULIi, sika nepenbadae maii-
e JOCITIBHE MepeHeceHHss HopM npaBa €C 10 BITUM3HSIHHUX
HOPMaTHBHO-TIPAaBOBHX AaKTiB, KOJU II€¢ HE € 00OB’SI3KOBHM,
no-zpyre, i3 3amno3udeHHAM jocBiny €C y neBHuX cdepax
TOCIO/aPChKOi JisVIBHOCTI HIJISIXOM IMITJIEeMEHTallii akTiB 3a-
koHonaBctBa €C, siki He € 000B’I3KOBUMH JIJIsl YKpaiHu 1 HE
nepeabayeHi 30008’ s3aHHAMEU Ykpainu nepen €C. ITuranus
MOTEHIIIHOTO 3MEHIICHHS PETYISITOPHOTO HABAaHTA)KEHHS Ha
Cy0’€KTiB rOCIIOAAPIOBaHHS y KOHTEKCTI rapMOHi3allii 3Ha4HO-
IO MacuBY 3aKOHOJABCTBA YKpaiHu 10 HOpM npaBa €C BuMa-
rae IMiIBUILIEHOI YBaru, o 00yMOBJIFOE aKTyallbHICTh 00paHoT
TEMH JIOCIIIJUKESHHSI.

MeTo10 1aHOI CTATTi BUCTyIla€ BU3HAYEHHS 3ac0o0iB 3a-
Oe3nedeHHs. OUIBII CHPUATIMBOIO MiAXOAY 1O CyO’€KTiB
TOCIIOJIapPIOBAHHS IiJi Yac IMIUIEMEHTAIl HOPMaTHBHO-
npaBoBuX akTiB €C 10 Ha[iOHAIBEHOTO 3aKOHOAABCTBA, IIO
CHpUATUME aKTUBI3aLii IXHBOT MiJIPUEMHHUIIBKOT aKTUBHOC-
Ti Ta 3aXUCTY KOHKYPEHTOCIPOMOXKHOCTI YKpaiHu.

Buxnan ocHoBHOro martepiaJy. /[o 0CHOBHHX IPaBOBHUX
IHCTPYMEHTIB, 110 BUKOPUCTOBYIOThCS iHCTUTYLIssMU €C, €
IUPEKTHBH, PErIaMEHTH Ta pillleHHs. BTiMm, sSBHUINE «I1030-
JIOUYBaHHS» Mae Miclle IepeBakHO y cdepi iMIuieMeHTanii
caMe JUPEKTHB, OCKUIBKHM BiIMOBIAHO 10 CcT. 288 Jloroo-
py npo dyskiionyBanas €C, Ha BiJIMIHY Bijl pEIrIaMEHTIB,
SIKI MaloTh MpsAMY Ji0 i Kpain-wieHiB €C, TUpEeKTHBU
€ 00OB’SI3KOBUMH JUISI KOXKHOT JepiKaBU-wIeHa, SKiii BOHA
aZipecoBaHa, JIMIIE 1040 O4iKyBaHOTO PEe3y/lbTaTy, 3ajuila-
O TpU 11bOMY TpaBo BHOOpY (GOpM i METOHIB 3a Hallio-
HaJbHUM opraHoM Biazu [8]. JlaHe monoxkeHHs nepeadauae
HaJIaHHs KpaiHaM NeBHOT CBOOOAM: 1) epikaBu y BCTaHOBIIE-
HUX MeXXax BUIBHO 00MparoTh GopMu i METOIU, TUM CaMHUM
IHTErpyIoud HOPMAaTHBHO-NIPaBoBi akTH €C y HalloHaJbHE
3aKOHOZABCTBO Y HAWO1IbII ONTUMANILHUH CIOCI0; 2) KpaiHU
MalOTh CaMOCTIIHO IHTEPIPETYBaTH OYiKyBaHI pe3yJbTarH,
SIKI MaroTh OyTH JOCATHEeHi. Xoda y I[bOMY IIpOLeci aepika-
BU 3HAXOJATHCS 1]l MUIBHOIO yBaror €Bporeiicbkoi komicii
Ta €BPONEHCHKOTO CYIy, Y KIHIIEBOMY PaxyHKY B OiJbIIOCTI
BHITAJIKIB MiJ Yac iHTeprpeTalii BOHH MalTh CBOOOAY pO3-
cyny. Cama mpupojia TUPEKTHB, SIK IHCTPYMEHTY TOJITHKH
€C, nonsrae y Tomy, mo0 /J103BOJIMTH KpaiHaMm-diieHam €C
MIPUBECTH CBOE 3aKOHOAABCTBO Y BIiJIMOBIJHICTH 0 TOJO-
JKCHb TUPEKTHUBU Yy CIOCIO, KUH BOHHM BBaXAIOTh sl ceOe
HeoOXimHUM Ta 3py4HuM. Lle o3Hauae, 10 HaiOHAJIBHUM
opraHaMm Mae OyTH HaJaHO JesiKi MOXJIMBOCTI JIsi MaHEBPY-
BaHHS, 1 €JIEMEHT CyOCH1iapHOCTI IPUCYTHIH caMe y TaKOMY
incTpymeHTi nonituku €C, sk qupektusa [9, c. 81]. Jupek-
THBa € CBOTO POJAY KOMIIPOMICOM MiXX BHMOTOIO OJJHAKOBOT
nii mpaBa €C Ta HEOOXIAHICTIO MaKCUMAJIbHOIO PO3MaiTTs
cnenn(iky Hal[iOHANBHUX IPAaBOBUX CUCTEM, 3aIMIIAI0UHU 32
JIepKaBoIo MeBHYy cBoboay aii [10, c. 2].

TaxuMm uuHOM, Kpainu-wienn €C MaloTh 3HaYHy CBOOO-
Iy TiJ 4ac IMIUIeMeHTalii caMe JAUPEKTHB. BOHH MOXYTh
30UIBIIATH KUTBKICTh 3000B’s13aHb, JOJATH MPOIECYaTbHI
BHAMOTH, 32CTOCYBATH OLTBII CYyBOPY BiAMOBinanbHicTh. Kpa-
THu-wienn €C MOXKYTh IIMM CAMHUM IIiIBUIIYBATH MEPEBart,
OJHAK NPH LBOMY MOXYTh AOJaBaTH HENOTPiOHI BUTpaTu
JUIs Cy0’€KTIB TOCIIOIAPIOBAHHS Ta JEPKABHUX OPTaHiB, 110
MIPU3BOIUTH J0 TAKOTO SIBHIIA, SK «II030JIOYYBAaHHS MpaBa
€C». ToMy TOCHTBH 4aCTO HArOJIOIIYEThCS HA HEPABHIbHO-
MY 3aCTOCYBaHHI JUPEKTHB Ta HEOOXIAHOCTI 3amo0iraHHIO
TEHJICHIIIH, SIKi TPU3BOIATH 10 HA/TUIIKOBOI IeTasi3alii mo-
JIOXKEHb, 0 3MIHIOE CYTHICTh qupektuBH [9, c. 81].

B SKOCTI TpHKIANy «I030J0YyBaHHSI» BKa3ylOTh Ha
immuiemenTanito Yecwkoro PecnyGnikoro JIupekrusu €C
2004/18/€C npo KoOpIUHAILI0 TPOLETYP MPUCYKEHHS Jep-
JKaBHUX KOHTPAKTIB HA TIOCTAaBKY TOBApiB, pOOIT i MOCIyT, y
SIKiH ¢T. 31 BCTAHOBIIOBAIUCS OOMEXKEHHS IOI0 I0IATKOBOT
3aKymiBii poOiT. Tak, CykynHa BapTiCTh JOTOBOPY Ha 3aKy-
MiBJIIO OAATKOBUX POOIT He MmoBHHHA mepesuuryBatu 50%
CyMH MOYAaTKOBOTO KOHTpakTy. Yechka PecmyOiika, y cBOIO
yepry, 3MeHmmiIa take oomexeHHs 110 30%. Llum camum
JepKaBHI 3aMOBHUKH 3HAXOIWIIUCS IMiJ] 3HAYHUM THCKOM
IIOJ0 BU3HAYEHHs TOUYHUX 00cCATiB ouikyBaHUX poOiT. KpiM
TOTO, y pa3i HenepeabauyBaHUX OOCTaBHH, IO MPHU3BOISATH
110 301bIIeHHS 00CATIB po0iT, HixK Oyi0 mepenbdadeHo, Mmij-
PSITHUKAM JTOBEAETHCSl KOHKYPYBAaTH 3 IHIIMMHU MOCTayalib-
HUKaMH, 100 OTpUMAaTH MpaBo 3aBepiiuTu podoru [11].

Haii6inbin akTHBHUME KpaiHaMHu, sIKi IPOBOASITH MOJITH-
Ky 13 3a1o0iraHHs «1o3050uyBaHHs npasa €Cy», BUCTYNAIOTh
Cnonyuene KopomisctBo BennkoOpuranii ta I[TiBHiuHOI Ip-
nauaii (nani—Benukobpuranis) i Koponiserso [IBernii (nani—
[Bewis).

[lIBencrkuM ypsiioM Oysi0 BCTAHOBIJICHO, 1110 O1JIbIIE T10-
JIOBUHH PETYISTOPHOTO HAaBaHTAKEHHS Ha MIBEACHKI Mij-
nmpuemMcTBa € pesyabraroM mpasa €C. Jlyxe BaxIUBO, 00
iMIUIeMeHTalis 3akoHoAaBcTBa €C He HakaAana OiabIIOro
PeryJsSTOPHOTO HABAaHTAKEHHS Ta BUTPAT, HIXK 116 HEOOXiJ-
HO. CTBOpEHHS CHPHUSTIMBOTO PETYISITOPHOTO CEPEIOBHUINA
BHCTYIIa€ YaCTHHOIO 3araJIbHOI MOJMITHKY ypsiay. st pocsir-
HEHHS JJaHOi I Ypsii Ma€ CIPHUSATH, 100 iMIUIEeMEeHTAallis
3akoHoAaBcTBa €C Ha HalliOHAJILHOMY PiBHI HE CTBOpIOBala
JIOIaTKOBOTO PETYJIATOPHOTO HABaHTAXEHHS, SKIIO I[OTO
MOYKHa YHUKHYTH.

V IlIBerii 3a pe3ynbTaTaMy OMUTYBAHHS MPECTABHUKIB
npubnuzHo 300 Tuc. cy0’eKTiB rocrnogaproBaHHs Oyjl10 BH-
3HAYCHO 3aXOJIH, KUX CJIiJI YHUKATH IiJl 4ac IMIUIeMEHTAIliT
Jupextus €C, 1110 MarOTh BIUTUB Ha mianpuemMcTsa [12, ¢. 5]:

1) BCTaHOBJIEHHS BUMOT JIOAATKOBO JI0 THX, SIK1 3aKpirijie-
Hi y BiAnoBiaHi#i JIupekTusi;

2) posuupenHs chepu aii JAupexTHB;

3) He BUKOPHUCTAHHS NepeBar Bij Oy/ib-sSKUX BHKIIOYCHD,
SIK1 3BOJISITH BUMOTH JI0 MiHIMyMy (HampHKIa, Ui MEBHUX
BHJIIB JisIbHOCTI ab0 cy0’eKTiB), BCTaHOBIECHUX y Jlupex-
THBI;

4) 30epexeHHs BEJACHKUX (HAI[IOHAJIBHHUX) PEryJsTop-
HHMX aKTiB a00 BMMOT, SIKi € OIIBII MOBHUMH Ta CKIIaJHUMU,
HDX BHUMarae BianoBigHa JlMpeKTHBa;

5) BUKOpDUCTAaHHS IMIUIEMEHTalii JMPEKTUBU B SKOCTI
croco0y 3anpoBa/PKEHHS HOBOT'O HAI[IOHAJILHOTO peryJisi-
TOPHOTO aKTy, KWl HE Mianaaae mija i BignosigaHol Ju-
PEKTHBH;

6) iMIuIeMeHTalis BUMor JIupeKTUBY paHillle BCTaHOBJIE-
HOTO Yy Hiif cTpOKYy [2, c. 24].

VY Bunajakax, KOJIW BIJMOBIJaTbHUN OpPraH BCE X TaKH
BJIACThCS 110 ONHI€T i3 3a3HAYEHMX JIii, BIH Ma€ HaJgaTh Je-
TaJbHEe OOIPYHTYBaHHS Ta OIIHKY PEryJSITOPHOTO BILTUBY
BIANOBiZIHOTO HOPMATHBHOTO axTy. lIpuxiagaMu HposBY
SIBUIIA «II030JI0YyBAaHHSI» BUCTYNAE IMIUIEMEHTALis IIBEA-
cekuM ypsaom JupekruBu 85/337/€C npo OLIHKY CTYyHEHS
BIUTMBY JAESKHUX JepKaBHUX 1 MPHUBAaTHUX MPOCKTIB Ha JO-
Bk, Y IBenii cdepa aii nanoi Jupextusu Oyna 3Ha-
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YHO pO3IIMPEHA, BHACTIJOK YOro OiJbIlle MiIPUEMCTB,
HDK TOTOo BMMarana J[upekTuBa, mianangand mijg o0oB’sI30K
MPOBEJCHHS OIIHKM BIUIMBY HAa HAaBKOJMIIHE CEPEIOBUILE
[2, c. 25]. B sikocTi npuKIagy 3a3Ha4€HO TAKOXK IMIIJIEMEHTa-
1iro JIMpeKTHBH PO HAOIMIKEHHS 3aKOHOIaBCTBA KpaiH-yJie-
HiB €C mozno midrie 95/16/€C Bin 29 yepBus 1995 p., sika
OyJa IPUIHATA 3 METOIO 3MEHIIICHHSI TPaBM y JlihTax. 3riHO
3 faHO0 JIMpeKTHBOIO HOBI JiTH MalTh OyTu oOiaaHaHI
BHYTPIIIHIMH ABEPHMA, MONEPEIKYBaIbHUMH 3HAaKaMH a00
(dboroeneMeHTaM1 JJIsl 3aXUCTY JIFOEH BiJ 3aOISIHHS IIIKO-
nu. [1IBertist BUCTYNHIIA OJIHIEIO 3 JIEKITBKOX KpaiH, sIKi BCTa-
HOBMJIM BUMOLY aJlaliTyBaTH BXe iCHYIOUI JTi()TU 10 BUMOT,
SIK1 BUCYBAIOTbCS JO HOBUX Ji(TiB, THM CAMUM PO3LIUPIOIO-
yn cdepy aito dupextusu. Lle crano pe3ynbsrarom TOro, 1o
BeJIMKa KiJIbKICTh 00pe QPyHKIIOHYOUNX JTi(TIB Maiu OyTH
Moau(DikoBaHi, Ha 10 BUALIEHO 3HAUHY CyMy KowiTiB. Tak,
reHepatbHUIl AUPEKTOP OHOTO 3 MiAMPUEMCTB 3a3HAYUB, 1110
BapTiCTh 3MiHU JTi(QTIB Y IPUMILICHHSX, K1 HAJIEKATh [[bOMY
i IPUEMCTBY, CKIIana 5 MJIH. €Bpo. J{ist Beiei inaycTpii mif-
MPUEMCTB, SIKi 3IIHCHIOIOTH Omneparii 3 HepyXOMICTIO, MPo-
BEJICHHS TaKUX 3MiH KomTyBayio 222 miuH. €Bpo [12, c. 6].
Iepenik TakuxX NPUKIAAiB HE € BUUECPITHUM.

[IBenchkuM ypsioM Oyi0 peKOMEHIOBAHO, 1100 ITiJT Yac
IMIUIEMEHTAIII] MOJI0KEHh HOPMAaTHBHO-TIPaBOBUX akTiB €C
PEryJIATOPHI OPTaHH YiTKO BKAa3yBaJd, MPUHHSITTS SKHX IO-
JIO)KEHb BUMArajuocs BinoBiaHo no npasa €C, a mpuHHATTS
SIKUX TOJIOKEHb € TXHBOIO iHiliaTHBOKW. HaBiTh y BUMaaKax,
KOJIM HAasBHI Baromi MPUYMHHU JIJIS BHUXOAY 3a MEXI BUMOT
3akoHoAaBcTBa €C, CITijJl HaJaBaTH MOSCHEHHS Ta OOTPYHTY-
BaHHS 11070 HEOOXiMHOCTI MPUUHATTS «I0JATKOBUX» MO0~
xeHs [12, c. 6].

3HayHa yBara NMUTaHHIM e€()EKTUBHOI IMIUIEMEHTAIIIT 3a-
koHoxaBctBa €C nmpuainserses y BenmukoOpurawnii, ne ypsiay
OyJ10 MMOCTABJICHO 3aBIAHHS MTOOOPOTH TaKe SBUILE, SIK IO~
3o0s10uyBaHHs» npaBuin €C. Ha iioro BukoHaHHs Oyiio po3-
poOJIEHO KepiBHI MPUHIMIIK 3 IMIUIEMEHTAIIIT aKTiB 3aKOHO-
nasctBa €C [5, . 3]. Jlo TakuX NPUHIIKIIIB BITHOCATHCS TaKi:

1. YV Bunasakax, KOJH L€ MOXJIMBO, UTYKaTH 3ac00U iMII-
nemMeHTauii akTiB 3akoHonaBcTBa €C IIIAXOM 3aCTOCYBaHHS
ANBTEPHATHBH PETYIATOPHAM akTaM. JeskuM aenapTaMeH-
TaM BJIAJIOCS YCIIIIHO peai3yBaTH JaHUW MPUHIIKI, BTIM Y
OUTBIIOCTI BUMAKIB TOCHTH CKJIQJIHO IMIUIEMEHTYBATH HOP-
mu €C y HallioOHaJIbHE 3aKOHOJABCTBO I1HIINM, 33 IPUHHATTS
PETYIATOPHUX aKTiB, MUITXOM.

2. Copusita, mo0 mignpuemMcTBa BenukoOputanii He
ONMHUJIKCS Yy HEBHTIJHOMY CTAHOBHIII y TIOPIBHSHHI 3 iH-
IIMMHU €BPONEHCHKUME Ccy0’eKTaMu rocroaaproBanHs. To0-
TO, AEp>KaBHUU Opra, sIKMM BiANOBiAadbHUH 3a IMIUIEMEH-
Tauioo 3akoHonaBcTBa €C, He OBMHEH poOUTH Oijblie 3a
MiHIMaJbHI BUMOTH, BCTAHOBJICHI y TUPEKTHUBI, SKIIO TLITBKH
Cepio3HI IPUYMHH HE € MiJICTaBOIO JJISl TAKUX JIiH, 1 Y IIbOMY
BUMAJIKY JCPKaBHUN OpraH Mae oOIpyHTYBATH IIe aHATi30M
BUTpAT Ta MepeBar i MpoBeCTH KOHCYNbTalii 3 MpeICcTaBHU-
KaMu cy0’ekTiB rocrnogaproBanus. OTxke, y BenukoOpura-
Hil 3apOBaKEHO MPHUHIINII, 3T1THO 3 SKUM 3aKOHOJABCTBO
€C mae OyTd IMIUIEMEHTOBAHO TaKMM YHHOM, 1100 HE CTa-
BUTH CyO’€KTiB IOCIOAAPIOBAHHS Y HEBUTIIHE CTAaHOBUILE.
VYV 1pOMy KOHTEKCTI IyXe BaKJIMBHM IHTAHHSIM BUCTYIA€
BHU3HAYCHHS MIHIMAJIbHOTO PiBHS BHUMOT, SIKIi MarTh OyTH
IMIIJIEMEHTOBAHI JI0 HAIlOHAJILHOI'O 3aKOHOJABCTBA. BTim
HOro BU3HAYCHHS € HE 3aBXJIU MPOCTHM 3aBHaHHAM. € K
paMKoBi 200 CEKTOpabHI TUPEKTUBH, TaK 1 JUPEKTUBH, SKi
BUMAararmTh IMOBHOI a00 MiHiManbHOI TapMmonizamii. [Ipu
bOMY OJHA JUPEKTHBA MOXKE MICTUTH SIK TOJOXKECHHS, IO
noTpedyloTh IOBHOI rapMOHi3alii, TaK 1 MOJ0XKEHHs, 1110 Ie-
pendauaroTh MiHiMaabHY rapMmoHizanito. Kpim Toro, nupek-
THBa PiJIKO BU3HAYAE MIHIMAILHUI PIBEHb y TIMUTAHHSAX 11 3a-
crocyBaHHs. MiHIMaIbHUN PIBEHb IMILUIEMEHTAIIIT TUPEKTHUB
Mae BU3HAYATHCS Y KOXXHOMY IHAMBITyalTbHOMY BHUIAIKY i
CTaHOBHTH BiAMPaBHY TOYKY JJISI OLIHKH TOTO, SIKHM YHHOM
JUPEKTHBa Mae OyTH iMIUIeMeHTOBaHa. [Ipu 1bOMY, 3TiHO

31 3BiTOM ypsny BemuxoOpuranii 2013 p. Oyno 12 npukna-
JIiB, KOJIM BiJIMOBI/IHI JIeMTApTAMEHTH BUXOIMIIN 32 MEXi Mi-
HiIMaJbHUX BUMOT, BTIM Ii¢ OyJI0 OOTPYHTOBAaHO, HANIPUKIIA/,
HEOOX1THICTIO IOTPUMAaHHS TIEBHUX BUMOT Yy chepi OXOpOHH
oesrmeku [5, c. 6].

3. 3acToCyBaHHs KOMiIOBaHHS, € 116 MOXJIMBO, IiJl 4ac
TpaHcnosuilii HopM npasa €C, KpiM BUINAKIB, KOJIU 116 MOXKE
MOCTaBUTH CyO €KTIB rocrnonaproBaHHs BenukoOputanii y
HeBurinHe craHoBuule. KormitoBaHHs nependadae J0CiiBHE
MePEHECEeHHs TOJIOKEHb 13 MUPEKTHBH y HALliOHANbHE 3a-
KOHOJIaBCTBO. Tak, nenaprameHTamMu BennkoOpuTaHii MeTo
KOIIIOBaHHS OyJ0 3aCTOCOBaHO y 72% BiJ yciX BHIIQJIKIB
iMIUIeMeHTallil. Y JAesKuX BHUIaJKax, 0COOIUBO, KOJIHU MO0~
JKEHHS IUPEKTUBU c(HOPMYIbOBAHI HE YiTKO, KOMIIOBAHHS HE
3aCTOCOBYBAJIOCh. Takuii MixiZ 0OyMOBIIOETHCS 1€ W THM,
IO MIJAMPHUEMCTBA YaCTO CTHKAKTHCS 3 MpodiIeMaMu pi3HOT
iMmeMenTanii cepen kpaiH-wieniB €C, mo migpuBae e
€IMHOTO PHKY [9, c. 86].

4. Cripusity, 100 iMIJIEeMEHTOBaHI MONOKEHHS BCTY AN
B CHJIy Y CTPOK, BKa3aHWH y OTUPEKTHBI, SKIIO HE Ma€ MpH-
YUH U OUTBII paHHBOI iMIUIeMeHTalil. IMieMeHTaris y
GBI paHHI CTPOKH BUMArae Bijl cy0’€KTiB rOCIOAAPIOBaH-
HS aJanTyBaTUCS 10 HOBOTO 3aKOHOJABCTBA PaHillIe 33 CBOiX
€BPOMNEHCHKUX KOHKYPEHTIB, 10 1HOJI MOXE IMMOCTABUTH 1X y
HEBUT1/IHI YMOBH Ha €JMHOMY puHKY [13, c. 31]. ¥V 3BiTi yps-
Iy BenukoGpuTanii Oys10 3a3HaueHO, 10 TIAbKH Y YOTUPbOX
BUIIAJKaX TOJOKEHHS 3akoHonaBcTBa €C Oynu imIuieMeH-
TOBaHI paHillle CTPOKY, NMPHU IBOMY JAemnapTaMeHTaMu Oyio
MIATBEPIKEHO, IO IIe JIUIIE CIPHUIIO iHTepecaM Cy0’ €KTiB
rOCHOapIOBaHHS.

5. MiHicTpu MaroTh JOTPUMYBATHUCS 000B’ 3Ky LIOAO Ile-
persiay HalioOHaJbHOTO 3aKOHOJABCTBA, SIKUM IMIUIEMEHTO-
BaHO BiJNoBiHI AupexkTuBU €C, KOKHI 11’ATh POKiB [5, c. 4].

Takum umHOM, neskuMu kpaiHamu €C yCBITOMITIOETB-
csl mpoOiieMa 3HAYHOTO PEryIsSTOPHOTO HABAaHTaXKEHHs Ha
Cy0’€KTiB rOCIOAPIOBAHHS, K€ TIOXOAUTH BiJ npaBa €C, Ta
MPOBOJUTHCS TIOJITHKA 3 MiHIMI3allii HEraTUBHUX HACIIi/KiB
JUtst cy0’€eKTiB TocriofgaproBanus. Lle nmpu Tomy, 1o kpaiHam-
wieHam €C Jierme BiJICTOIOBATH BJIACHI MO3HIIIT IIe Ha Mep-
HIMX eTarnax MpaBoTBOpUYOro mpouecy iHcturyniit €C. [ns
VYkpainu mporec rapMoHizaiii HalioHaJIBHOTO 3aKOHOJIAB-
cTBa i3 3akoHOMaBcTBOM €C Ha JaHUil Yac Mae MepeBakHO
OJHOCTOPOHHIN XapakTep, 00 He mependavae 3IiHCHEHHS
B3a€MHUX KPOKIB CTOpiH 13 Y3rOIKEHHs IXHIX IpPaBOBUX
HOPM, @ CTOCYETbCS TUIBKH 3MiH B YKPaiHCBKOMY 3aKOHO-
JIABCTBI JUTst Horo rapMoHi3anii 3 Hopmamu npaBa €C. dak-
TUYHO YKpaiHa >KOAHUM YHHOM HE MOXKE BIUIMBATH Ha IIPO-
1ec HOpMOyTBOpeHHs B cucteMi €C, BUCTyNAKOUX JIUIIE B
poii JecTuHaropa (axpecaTa BU3HAHHS) IPAaBOBUX IPUIIUCIB
oprasisarii [6, c. 16]. Tomy ans VkpaiHu BaIJIMBO 3MCHIIIH-
TH MOTCHIIHHU TSATap Ha Cy0’ €KTIB TOCIIOAAPIOBAHHS X0ua O
HAa eTarax iMIUIEMeHTAIlil aKkTiB 3akoHonaBcTBa €C, 30KkpeMa
nupekTtus. KpiM Toro, Yroza npo acouiauito Ipuaiise ysary
rapMoHi3auii He TINbKY YUHHOTO, a i Mail0yTHHOTO 3aKOHO-
JnaBcTBa Ykpainu 3 mpaBom €C, 1m0 akTyaii3ye 3a3HaucHE
MTUTaHHS.

B sikocTi npHKIaay «mo3oi0uyBanHs mpasa €C» B Ykpa-
THI MO’KHA HABECTH IMIUIEMEHTAIII0 B KOHTEKCTI peasizarii
MoJIoXkKeHb Yroau npo acouiaiito 3 €C Hopm Jupexktuu €C
2014/24/€C npo nepxkapHi 3akymiii [14]. Tak, i3 npuiHAT-
TM HOBOTO 3akoHy Ykpainu «IIpo 3mificHeHHs AepikaBHHX
3aKymiBeby [15] Oysio MOBHICTIO 3MIHEHO MigXiJx 10 BU3HA-
YEHHSI TMOHATTS «3aMOBHHK», BIAMOBIAHO J0 SKOTO 3aKOHO-
JaBelb BIIMOBHUBCS BiJ BU3HAYaJbHOI O3HAKH «IKepela
(iHaHCYBaHHS—Iep)KaBHI KowITH». Hapasi 3ampoBajpKeHO
(yHKIIOHANBHUN TiAXIZ 10 BU3HAYEHHS 3aMOBHHKA, SIKHH
IOBHICTIO BiINOBiJa€ MOJOKEHHAM IUPEKTUB 13 E€PHKABHUX
3akyniBenb €C. 3rizgHo 3 HOBUM 3akoHOM «IIpo 3nilicHEeHHS
Jiep )KaBHUX 3aKYITiBENb) MOHATTS «3aMOBHHK» OXOILTIOE:

1) opranu nepkaBHOI BIaId Ta OPraHU MiCIIEBOTO CaMo-
BpSITyBaHHS,
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2) opraHH COI[iaJIbHOTO CTpaxyBaHHs, CTBOPEHI BiAIO-
BiJTHO JI0 3aKOHY;

3) ropuauuHi ocobu (IiANPUEMCTBA, YCTAHOBH, OpraHi-
3awii) Ta ix 00’ eHaHHS, SKi 3a0€3MeuyI0Th NOTpedu aeprxa-
BM 200 TEPUTOPIAIbHOT IPOMAJIH, SIKIIO TaKa JisSJIbHICT HE
3MIACHIOETHCSI HA MPOMUCIIOBIN YM KOMEPIIiiHIi OCHOBI 3a
HasBHOCTI OJIHI€i 3 TAKUX O3HAK:

— I0pUMYHa 0c00a € PO3NOPSIHUKOM, OJep KyBadeM Oro-
JUKETHHUX KOIIITIB;

— OpraHM Jep’KaBHOI BIaJH YU OPTaHH MiCLEBOTO CaMo-
BpsyBaHHS a00 iHINI 3aMOBHUKHU BOJIOJIFOTH OLIBIIICTIO T'O-
JIOCIB y BUIIIOMY OpraHi YIIPaBIiHHS IOPUAUYHOI 0COOH;

— Y CTaTyTHOMY KamiTaJi IOpUAXYHOT 0co0u AepxaBHa abo
KOMyHaJIbHA YacTKa aKkWii (4acTok, nais) nepesumrye 50%.

VY 1poMy BU3HAYEHHI BapTO 3BEPHYTH yBary Ha O3HaKy
Oro/pKeTHOTO (hiHAHCYBaHHS. YKpalHCHKHI 3aKOHO/IaBelb Ii-
JifIIoB 10 KpUTEpito OOIKETHOro (piHAHCYBaHHS NPH KBa-
nigikanii 3aMOBHHKA OLIBII CyBOPO, HIXK 116 BCTAHOBJICHO Y
Hupektusi €C. BianosigHo 1o Po3’sicienns MiHicTepcTBa
€KOHOMIYHOTO PO3BHUTKY 1 TOpriBii YKpaiHu posMmip Oro-
JUKeTHOTrO (piHAaHCYBaHHS He Mae 3Ha4eHHs [16]. HasBHicTh
OyIb-SIKOTO pO3Mipy OKFOIKETHOTrO (iHAHCYBaHHS O3HAYaTH-
Me HasiBHICTh CYTT€BOTO JIEP>)KaBHOTO BIUIMBY Ha IOPUANYHY
0co0y. Y €C 03HaKOI0 TaKOTO BIUIHBY BBaXKA€THCS JTHIIC TTe-
peBayKHA YaCTHUHA JAESPIKABHOTO (piHAHCYBAHHS Y 3arallbHOMY
00cs31 QiHAHCOBUX HAAXOMKEHb HOpUAMYHOI ocodu [17].
[ono ¢opmyntoBanHs y JIupekTrBi CTOCOBHO (iHAHCYBaH-
HA Y «OUIbIii yacTHHI» €BpONEHChKU Cyl BUTIIyMaYHB IIg,
K «Oinpire monoBuHW» [18]. Ilpu BcTaHOBIEHHI YacTHHH,
sIKa BITHOCHUTBCS JIO JICP)KABHOTO (piHAHCYBAHHS, O yBaru
OepyThesl BCI JJOXOJM 3aMOBHMKA, BKJIIOYAKOYM W KOMEpILiii-
Hi Jukepena. SIKIIo Aep)kaBHI TpaHTH, CyOCHii, KOMIIEHCA-
1ii CTAaHOBIISATH MEHIIE MOJOBUHH HAIXOJKEHb IOPUIAHIHOT
0co0M poTAroM (hiHAaHCOBOTO POKY, BBAKAETHCS, 1[0 BILUIUB
JICp’KaBU Ha TaKy OpraHi3alilo He € BUpIIAJIbHUM. Takum
YHUHOM, TaKa opraHizailis Moxxe 3a0e3rnedyBaTH MMeBHUN 00-
CSIT IepKaBHUX MOTPeO, ane OCKITBKY BILUTUB Ha Hel epiKaBH
€ He3HAYHUM, 3TiHO i3 npaBmwiamu €C BoHa He KBauli(iKyBa-
TUMETBCS K 3aMOBHHK. B yKpaiHChbKOMY 3aKOHI — Oy/b-siKe
Oro/pKeTHE (piHAHCYBaHHS, OTPUMAHE IOPUANYHOI 0CO00I0,
(dakTuuHO KBamidikyBaTume il MiJKOHTPOJIBHOK JIEpKaBi, a
oTKe (32 YMOBH, 1110 IOPHJIMYHA 0coba 3abe3mneuye norpedu
JepKaBu ab0 TEPUTOPiaIbHOT TPOMAAM HE HAa KOMEpPUIHHUI
YM IPOMHCIIOBIH OCHOBI) — Jep:KaBHUM 3aMOBHHUKOM [18].

TakuM 4MHOM, HaBiTh 3a OJEP)KAaHHS HE3HAYHOI CyMH Olo-
JDKETHHX KOIITIB IOPUINYHA 0C00a BU3HABATHMETHCS 3aMOB-
HUKOM 1 Oyzie 3000B’s13aHa JUIsl IPUI0AHHS TOBapiB, pooiT 1
MOCIIyT JTOTPUMYBATHUCS BCIX MPOLEAYPHUX BUMOT 3aKOHO-
JaBCTBA NP0 JEPKaBHI 3aKyIiBIi, IO Y AESKUX BHUIMAIKaX
nependavae ¢iHaHCOBI Ta yacoBi Butparu. ToOTO, € Biamo-
BiJlHE TepEeBHIIEHHS BUMOT TupekTHBH €C, sIKi MOXKYTh He-
CTH HAaBaHTAXXCHHS Ha CyO0’€KTIB TOCHOAApIOBAaHHSI, SKOTO
MOXHa OyJI0O YHUKHYTH.

BucnoBku. OTxe, y KOHTEKCTI peajizauii HOJOXEHb
VYroau nipo acomiariiro 3 €C:

1. Cnmig BHKOPHCTOBYBaTH OyIb-SIKY MOXIIUBICTH 3MEH-
LICHHS Ha YKPATHCHKUX Cy0’ €KTIB roCroIaplOBaHHS peryJs-
TOPHOTO HAaBaHTAXXEHHS, 0COOJIMBO, KOJH TaKa MOXJIHBICTH
HaJIa€ThCs 3aKOHO/IaBII0. [IpONOHy€EThCS MiJ] Yac iMIIeMEH-
Tamii monoxeHs aupektuB €C y HalioHaJIbHE 3aKOHOIAB-
CTBO y c(epi rocrnosapchKoi JAisIbHOCTI HE NEepeBUILYBaTH
BU3HAYEHI Y HUX MiHIMalbHi BUMOTH. MiHIMaIbHUN piBEHb
IMIUIEMEHTAIil TUPEKTUB Ma€ BH3HAYATUCS Y KOXKHOMY iH-
JUBIyaTbHOMY BHITAJIKy 1 CTAHOBHUTH BiIIMPAaBHY TOYKY JJIS
OLIIHKU TOTO, SIKUM YMHOM JUPEKTHUBA Mae OyTH iMILIeMEH-
TOBaHA.

2. SIKmo NpUHHATTA PEryjisTOPHOIO aKTy Mae€ 3a METY
iMIuieMeHTyBati jaupektuBy €C a0o iHIIHWKA HOPMAaTHBHO-
npaBoBuid akT €C, OIIHKA PEryJsTOPHOTO BIUIMBY Ma€ Mic-
TUTHU ONHKC MiHIMaJbHOTO PiBHS BUMOT 3akoHoxaBcTBa €C.
Bepyun ueii MiHiMaJbHUH PiBEHb B SKOCTI BiANIpaBHOI TOU-
K{, Ma€ OyTH 3a3Ha4€HO, UM 3aMPOIOHOBAHMI aKT NEPEeBU-
mIye 1ei MiHIMaJIbHHUN PiBeHb, TOOTO, UM OpPraH, SIKUH po3-
pobisie akT Mae HaMip:

1) BCTAaHOBUTH BUMOTH JIOJIATKOBO JI0 THX, K1 3aKPiIUICHI
BiJIMIOBI/THOIO IUPEKTHBOIO;

2) posmupurtu chepy il TUPEeKTUBH;

3) He BUKOPHCTATH IIEPEBary BiJl BCTAHOBJICHUX Y TUPEK-
THBI BUKJIIOYEHb 13 MIPaBUII;

4) 3aJIMIIMTH HALIOHAIbHI BUMOTH, SIK1 € O1JIbIII CKJIaTHU-
MU, HI’)K BCTAHOBJICHI Y JIUPCKTHBI;

5) IMIJIEeMEHTYBaTH JUPEKTHBY paHillle BCTAHOBJIEHOTO Y
Hill CTPOKY.

SIK1I0 %K BCE TaKH MPOIMO3UILiS MICTHTh OIUH a00 Oib-
IIe i3 3a3HAYEHWX 3aXOJliB, OILIHKA PEryJISTOPHOTO BILIH-
By Ma€ MICTHTH OOIpYHTYBaHHS i OOpaHOTO pIIleHHS i
000B’3KOBY OLIIHKY HOro BIUIUBY caMe i CyO’€KTiB roc-
MOAAPIOBAHHSL.
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